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HONORABLE RICARDO S. MARTINEZ

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

UNITED STATES OF AMERICA, et al., Case No. C70-9213
Plaintiffs, Subproceeding No. 89-3-06 (Shellfish)

Vs, TREATY TRIBES’ REQUEST FOR DISPUTE
RESOLUTION RE: REQUESTS FOR
STATE OF WASHINGTON, et al., INTERVENTION AND COVERAGE IN
- SETTLEMENT AGREEMENT
Defendants

INTRODUCTION
The Squaxin Island Tribe, Suquamish Tribe, Jamestown S’Klallam Tribe, Lower Elwha Klallam
Tribe, Port Gamble S’Klallam Tribe, Nisqually Tribe, Skokomish Tribe, Tulalip Tribes, Swinomish
Indian Tribal Community, Lummi Nation, Puyallup Tribe, Stillaguamish Tribe, Sauk-Suiattle Tribe,
Nooksack Tribe, Upper Skagit Tribe, Muckleshoot Tribe, and Makah Tribe (the “Tribes™) respectfully

request that this Court resolve disputes arising under the Settlement Agreement (Dkt. 14476) entered by

TRIBES® REQUEST FOR DISPUTE RESOLUTION RE: Kanji & Katzen, PLLC
REQUESTS FOR INTERVENTION AND COVERAGE IN 100 8. King Street, Suite 560
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the Court as an Order and Consent Decree (Dkt. 14477) in Subproceeding 89-3." Specifically, as set
forth in the attached spreadsheet, the Tribes object to certain requests for intervention and coverage in
the Settlement Agreement, which requests seek to effectuate the release of the Tribes’ treaty shellfishing
rights on certamn tidelands. |

On June 21, 2007, the Court approved the parties’ Settlement Agreement, which recognizes the
Tribes’ treaty rights to a share of the naturally-occurring shellfish on tidelands controlled by commercial
shellfish growers, e.g., United States v. Washington, 157 F.3d 630 (9th Cir. 1998), and the numerous
outstanding issues regarding the implementation of those rights. {Dkt. 14476 at 9-10). To resolve these
issues on tidelands that were farmed by bona fide commercial shelifish growers on or before August 28,.
1995—the date of the Court’s order and plan implementing the Tribes’ treaty shellfishing rights, see
United States v. Washington, 898 F. Supp. 1453 (W.D. Wash. 1995)—the Tribes agreed, in exchange for
various forms of consideration, that “any and all shellfish on ‘covered tidelands’ . . . are deemed as of
the date of this Settlement Agreement to be ‘staked or cultivated by citizens” for the purposes of
implementing the Treaties,” and thus exempt from Tribal treaty harvest. (Dkt. 14476 at 21).> To ensure
that the Settlement Agreement did not result in the undue diminishment of the Tribes’ rights to
naturally-occurring shellfish, the Agreement carefully circumscribed the definition of “covered
tidelands™ and required the eight named intervenor defendants and other persons requesting intervention
and coverage for their tidelands (collectively, “intervenors™) to file documentary evidence demonstrating

their qualifications under that definition no later than March 1, 2008.

' All docket numbers referenced in this Request for Dispute Resolution and in the attached spreadsheet
are docket nunbers in Subproceeding 89-3.

? Since August 28, 1995, any commercial shellfish grower mitiating cultivation activities has been on
notice of the Tribes’ treaty rights, and Court-ordered procedures have controlled the implementation of
those rights on the grower’s tidelands.
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The Court’s Order Adopting Stipulation Re Shellfish Settlement Agreement (Dkt. 14482)
provided the Tribes eight months to file any objections to the intervenors’ requests for coverage—
subsequently, the Court’s Order Adopting Stipulation Regarding Implementation of Shellfish Settlement
Agreement (Dkt. 14580) extended that deadline to June 30, 2009, so that the Tribes and the intervenors
could work cooperatively to resolve potential objections (see Dkt. 14579). While that effort proved
fruitful, it did not result in the resolution of all of the Tribes’ objections. The Tribes therefore request,
pursuant to Paragraph 11 of the Settlement Agreement (Dkt. 14476 at 30) and Section 9 of the Revised
Shellfish Implementation Plan (Dkt. 14331), resolution of disputes regarding some of the intervenors’

requests for coverage in the Settlement Agreement.

THE LEGAL STANDARDS CONTROLLING REQUESTS FOR INTERVENTION AND
COVERAGE IN THE SETTLEMENT AGREEMENT

Paragraphs 2 and 5 of the Settlement Agreement identify several categories of tidelands eligible
for “covered tidelands” status so long as the intervenor who controls those tidelands submitted
documentary evidence on or before March 1, 2008 establishing the requirements set forth in the
Agreement. (Dkt. 14476 at 11-12, 20). Where the intervenor controlled the tidelands as of August 28,

1995, those categories include:

(1) The *Party Growers” category: For the eight named intervenor defendants in
Subproceeding 89-3, “a sufficiently identified list of their tidelands . . . owned, leased
from a private party or otherwise subject to a right of harvest . . . as of August 28,
1995.”

(2) The “Licenses” category: For a prospective intervenor, that it had, on or before
August 28, 1995, an active Washington Department of Fish and Wildlife aquatic farm
registration (“AFR”) and a Washington Department of Health (“DOH”} certification
for those tidelands.

(3) The “Sustained Commercial Production” category: For a prospective intervenor, that
it had an active AFR and DOH certification for those tidelands on or before the date it
requested coverage, and that “documentary evidence establish[es] that those tidelands
were used for sustained commercial production of shellfish during some portion of
the time between January 1, 1985 and August 28, 1995.”
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Where the intervenor did not control the tidelands as of August 28, 1995, those categories
include:

(4) The “Party Growers Successor” category: For a named intervenor defendant or for a
prospective intervenor, that it had an active AFR and DOH certification for those
tidelands on or before the date it requested coverage, and that it acquired those
tidelands between August 28, 1995 and March 1, 2008 from one of the eight named
intervenor-defendants, which controlled those tidelands as of August 28, 1995,

(5) The “Licenses Successor” category: For a named intervenor defendant or for a
prospective intervenor, that it had an active AFR and DOH certification for those
tidelands on or before the date it requested coverage, and that it acquired those
tidelands between August 28, 1995 and March 1, 2008 from a person that had an
active AFR and DOH certification for those tidelands on or before August 28, 1995.

(6) The “Sustained Commercial Production Successor” category: For a named intervenor
defendant or for a prospective intervenor, that it had an active AFR and DOH
certification for those tidelands on or before the date it requested coverage, and that it
acquired those tidelands between August 28, 1995 and March 1, 2008 from a person
with respect to which “documentary evidence establish[es] that those tidelands were
used for sustained commercial production of shellfish during some portion of the time
between January 1, 1985 and August 28, 1995.” '

(7) The “Section 6.3” category: For a named intervenor defendant or for a prospective
intervenor, “where those tidelands were, before the date that a Consent Decree
implementing this Settlement Agreement is entered by the Court, [June 21, 2007,]
established not to include a natural shellfish bed pursuant to section 6.3 of the
Revised Shellfish Implementation Plan.”

(Id.). The Settlement Agreement also expressly designates as “covered tidelands” (without any further
action required) certain specified tidelands owned by the State of Washington and leased by the
Washington Department of Natural Resources for shellfish cultivation purposes. (Id. at 14-15).

Under the plain language of the Settlement Agreement, an intervenor seeking coverage bears the
burden of demonstrating that each parcel for which it requests coverage satisfies the requirements of one
of the seven categories of “covered tidelands” set forth above. (See id. at 11-12, 20); (see also Order of

June 13, 2008, Dkt. 14572 at 5) (“The designation of beds as “staked [or] cultivated” within the language
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of the Shellfish Proviso is in derogation of the Tribes’ treaty right to harvest shellfish at their usual and
accustomed places. Therefore, any provision regarding that designation, including the Tribes’

agreement in the Settlement Agreement, must be strictly construed.”).

THE TRIBES’ OBJECTIONS TO CERTAIN REQUESTS FOR INTERVENTION AND
COVERAGE IN THE SETTLEMENT AGREEMENT

The eight named intervenor defendants and 67 applicants for intervention have filed notices of
their requests for coverage under the Settlement Agreement for a total of approximately 864 tidelands
parcels—the attached spreadsheet sets forth, inter alia, each intervenor and each parcel for which
“covered tidelands™ status has been requested (columns A through C).” The intervenors’ notices
comprise thousands of pages of deeds, title and lease documents, licenses, and business records, but
those notices often fail to concisely list the specific parcels for which coverage is requested, and for each
parcel, rarely state the category that provides the basis for the request. As a result, the Tribes have spent
hundreds of hours sifting through these documents first to identify the parcels for which coverage has
been requested, next fo ascertain which of the seven categories provides the basis for each request, and
finally to determine whether the documents satisfy the requirements of the Settlement Agreement.

After doing so, and prior to filing this Request for Dispute Resolution, the Tribes provided the
intervenors a preliminary spreadsheet showing the Tribes’ potential objections and identifying specific
deficiencies in the documentary evidence submitted to support coverage for each parcel. The Tribes and

the intervenors have worked together in good faith to address these deficiencies—a process to which the

3 To the Tribes’ knowledge, this Request for Dispute Resolution and the attached spreadsheet include,
with one exception, all requests for intervention and coverage in the Settlement Agreement. That
exception is the request for intervention and coverage filed by A&K Trust. (Dkt. 14497). The
Suquamish Tribe previously objected to A&K Trust’s request (Dkt. 14565), and the Court granted the
Tribe’s objection and denied A&K Trust’s request on June 13, 2008 (Dkt. 14572). To the extent the
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Tribes have devoted hundreds of additional hours reviewing thousands of additional pages of documents
provided by the intervenors. This process has led to the resolution of potential objections to several
hundred parcels for which coverage has been requested. Nevertheless, many deficiencies remain.

The Tribes now invoke Paragraph 11 of the Settlement Agreement and Section 9 of the Revised
Shellfish Implementation Plan to resolve their objections to approximately 416 of the 864 parcels for
which the intervenors request “covered tidelands” status. Although there are more than 50 additional
parcels for which the documentary evidence does not satisfy the unambiguous requirements of the
Settlement Agreement, the Tribes have chosen not tb file objections to those parcels for a variety of
reasons. The Tribes therefore have no objection to 448, or 52%, of the requests. The attached
spreadsheet identifies the Tribes” position (“no objection” or “objection™) with respect to each parcel
(columns F and G).

To facilitate and expedite the Court’s resolution of the Tribes’ objections, the Tribes have set
forth on the spreadsheet one or more bases for their objection to each parcel (columns H through P).
The basis for cach objection reflects the Tribes’ best supposition as to the category or categories of the
Settlement Agreement under which an intervenor seeks -coverage for the tidelands at issue. Descriptions
of each of the specific objections in the spreadsheet are as follows:

Column H:  No AFR for that parcel on or before August 28, 1995

Column I: No DOH certification for that parcel on or before August 28, 1995

Column J; No sustained commercial production established for that parcel for a portion of

the time between January 1, 1985 and August 28, 1995

attached spreadsheet omits any parcel or parcels for which an intervenor has requested coverage, the
Tribes reserve the right to object to those parcels when the omission is identified.
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Column K:  No right to harvest that parcel as of August 28, 1995

ColumnL:  No AFR for that parcel on or before the date of the coverage request

Column M:  No DOH certification for that parcel on or before the date of the coverage request

Column N:  No right to harvest that parcel before March 1, 2008

Column O:  No determination under Section 6.3 of the Revised Shellfish Implementation Plan

that no natural bed exists on that parcel

Column P:  The request to intervene was not timely filed
The Tribes have also included column Q on the spreadsheet, which identifies those parcels with respect
to which the intervenors have withdrawn their initial requests for coverage.

Thus, for example, under the Licenses Successor category, an intervenor seeking coverage for
particular tidelands may have failed to establish (a) that the person from whom it acquired the tidelands
had an active AFR on or before August 28, 1995; (b) that the person from whom it acquired the
tidelands had an active DOH certification on or before August 28, 1995; (¢) that it had an active AFR for
those tidelands on or before the date it requested coverage; and/or (d) that it had an active DOH
certification for those tidelands on or before the date it requested coverage. To the extent an intervenor
seeks coverage under a category other than the one(s) suggested by the Tribes’ spreadsheet, the Tribes
reserve all arguments that their objection is warranted on some other basis. That is, the Tribes’ stated
objection to a particular parcel is a general objection and is not limited to the specific basis or bases
identified on the spreadsheet; the intervenor retains the burden to show that the requirements for

coverage have been fulfilled.
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REQUEST FOR RELIEF
Accordingly, the Tribes respectfully request that the Court grant their objections to the requests
for intervention and coverage in the Settlement Agreement as set forth in the attached spreadsheet, and
deny “covered tidelands™ status to those tidelands.” The Tribes also propose that they confer with the
intervenors and submit a stipulated scheduling order for the Court’s approval, or request a status

conference, no later than August 31, 2009.

Respectfully submitted this 30™ day of June, 2009.

s/ CORY J. ALBRIGHT s/ KEVIN R. LYON

Cory J. Albright, WSBA # 31493 Kevin R. Lyon, WSBA # 15076

Phillip E. Katzen, WSBA # 7835 SQUAXIN ISLAND LEGAL DEPT.
KANJ & KATZEN, PLLC SE 3711 Old Olympic Hwy.

100 S. King Street, Suite 560 Shelton, WA 98584

Seattle, WA 98104 Co-Counsel for the Squaxin Island Tribe

Counsel for the Jamestown S°Klallam, Lower
Elwha Klallam, Port Gamble S’Klallam,
Nisqually, Sauk-Suiattle, Skokomish, Squaxin
Island, Stillagnamish, and Suquamish Tribes

s/ MICHELLE HANSEN ' s/ LAUREN P. RASMUSSEN
Michelle Hansen, WSBA # 14051 Lauren P. Rasmussen, WSBA # 33256
SUQUAMISH TRIBE LEGAL DEPT. LAW OFFICES OF LAUREN P.

PO Box 498 RASMUSSEN, PLLC '
Suquamish, WA 98392 1904 Third Ave., Suite 1030
Co-Counsel for the Suquamish Tribe Seattle, WA 98101-1170

Co-Counsel for the Jamestown and Port
Gamble S’Klallam Tribes

* The Tribes note that the Court’s denial of the intervenors’ requests for coverage (and the per se
exemption from Tribal treaty harvest sought) may or may not result in any Tribal harvest on those
tidelands. Rather, the Tribes’ rights to harvest will be controlled by the terms of the Revised Shellfish
Implementation Plan, which terms include, for example, a determination of whether a natural shellfish
bed existed on the tidelands when cultivation activities began.
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s/ STEPHEN H. SUAGEE

Stephen H. Suagee, WSBA # 26776
OFFICE OF GENERAL COUNSEL
Lower Elwha Klallam Tribe

2851 Lower Eiwha Rd.

Port Angeles, WA 98363

Co-Counsel for the Lower Elwha Klallam
Tribe

s/ LORI E. NIES

Lorie E. Nies, WSBA # 26652
SKOKOMISH INDIAN TRIBE
North 80 Trbal Center Rd.
Skokomish, WA 98584

Co-Counsel for the Skokomish Tribe

s/ ALIX FOSTER

Alix Foster, WSBA # 4943
SWINOMISH INDIAN TRIBAL
COMMUNITY

11404 Moorage Way

L.aConner, WA 98257

Counsel for the Swinomish Indian Tribal
Community

s/ MARY NEIL

Mary Neil, WSBA # 34348
Reservation Attorney

Lummi Nation

2616 Kwina Rd.

Bellingham, WA 98226
Co-Counsel for the Lummi Nation

s/ REGINA E. HOVET

Regina E. Hovet, WSBA # 33654
SAUK-SUIATTLE INDIAN TRIBE
5318 Chief Brown Lane

Darrington, WA 98241

Co-Counsel for the Sauk-Suiattle Tribe
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s/ BILL, TOBIN

Bill Tobin, WSBA # 4387

LAW OFFICE OF BILL TOBIN
PO Box 1425

Vashon, WA 98070

Co-Counsel for the Nisqually Tribe

s/ MASON D. MORISSET

Mason D. Morisset, WSBA # 273
MORISSET, SCHLOSSER & JOZWIAK
801 Second Ave., Suite 1115

Seattle, WA 98104

Counsel for the Tulalip Tribes

s/ DANIEL A. RAAS

Daniel A. Raas, WSBA # 4970
Harry L. Johnsen, WSBA # 4955
RAAS, JOHNSEN & STUEN, P.S.
1503 E Street

PO Box 5746

Bellingham, WA 98227
Co-Counsel for the Lummi Nation

s/ SAMUEL J. STILTNER

Samuel J. Stiltner, WSBA # 7765
LAW OFFICE, PUYALLUP TRIBE
3009 Portland Ave.

Tacoma, WA 98404

Counsel for the Puyallup Tribe

s/ EDWARD J. WURTZ,

Edward J. Wurtz, WSBA # 24741
General Counsel

NOOKSACK INDIAN TRIBE
5048 Mt. Baker Hwy.

PO Box 157

Deming, WA 98244

Counsel for the Nooksack Tribe

Kanji & Katzen, PLLC

100 S. King Street, Suite 560
Seattle, WA 98104
206-344-8100
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s/ HAROLD CHESNIN

Harold Chesnin, WSBA # 398
David Hawkins, WSBA # 35370
UPPER SKAGIT INDIAN TRIBE
25944 Community Plaza Way
Sedro Woolley, WA 98284
Counsel for the Upper Skagit Tribe

s/ BRIAN GRUBER

Brian Gruber, WSBA # 32210
Marc Slonim, WSBA # 11181
Richard Berley, WSBA. # 9209
John Arum, WSBA # 19813
ZIONTZ CHESTNUT

2101 Fourth Ave., Suite 1230
Seattle, WA 98121

Counsel for the Makah Tribe
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s/ ALAN C. STAY

Alan C, Stay, WSBA #4569

Robert L. Otsea, Jr., WSBA # 9367
Richard Reich, WSBA # 8178

OFFICE OF THE TRIBAL ATTORNEY
Muckleshoot Tribe

39015 172™ Ave., S.E.

Aubum, WA 98002

Counsel for the Muckleshoot Tribe

Kanji & Katzen, PLLC

100 S. King Street, Suite 560
Seattle, WA 98104
206-344-8100
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